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1 .  A l t h o u g h  s o l i c i t a t i o n  was a m b i g u o u s  f o r  
f a i l u r e  t o  i n d i c a t e  t h a t  o p t i o n  prices 
wou ld  be e v a l u a t e d ,  award may be b a s e d  
o n  s u c h  a n  e v a l u a t i o n  s i n c e  y o v e r n -  
m e n t ' s  n e e d s  w i l l  be met and  there is 
no  e v i d e n c e  i n  t h e  record t h a t  o the r  
b i d d e r s  would  be p r e j u d i c e d .  Bare 
c o n c l u s i o n  by a g e n c y  t h a t  some 
p o t e n t i a l  b idde r s  may h a v e  b e e n  d i s -  
c o u r d y e d  from c o m p e t i n g  b e c a u s e  of t h e  
a m b i g u i t y  i n  t h e  s o l i c i t a t i o n ,  s t a n d i n g  
a l o n e ,  is n o t  s u f f i c i e n t  t o  s u p p o r t  a 
f i n d i n g  of p r e j u d i c e .  

2. S u c c e s s f u l  protester ' s  claim for costs 
of p u r s u i n g  p ro t e s t  a n d  b i d  p r e p a r a t i o n  
w i l l  n o t  b e  c o n s i d e r e d  u n l e s s  a g e n c y  
uoes n o t  make reconlrnended award t o  pro- 
tes ter .  

Re l i ab le  T r a s h  Service Co.  of Md., I n c . ,  p ro tes t s  
t h e  c a n c e l l a t i o n  of i n v i t a t i o n  f o r  b i d s  ( I F B )  No. 
F44600-&4-B-0057 i s s u e d  by L a n g l e y  A i r  Force Base for 
r e f u s e  c o l l e c t i o n  s e r v i c e s .  R e l i a b l e ,  t ne  p r o s p e c t i v e  
awardee u n d e r  t h e  c a n c e l e d  I F B ,  c o n t e n d s  t h a t  t h e  a g e n c y  
h a s  f a i l e d  t o  show a n y  c o r n p e l l i n g  r e a s o n  tor  t h e  c a n c e l l a -  
t i o n .  A n o t h e r  b i d d e r ,  B r o w n i n g - F e r r i s  I n d u s t r i e s  of t h e  
S o u t h  A t l a n t i c ,  I n c .  (BPI), a r g u e s  t h a t  award to  Rel iab ie  
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u n d e r  t h e  o r i a i n a l  I F R  w o u l d  b e  i m p r o p e r .  We s u s t a i n  
R e l i a b l e ' s - p r o t e s t  and d e n y  B F I ' s  p r o t e s t . l /  - 

T h e  I F R  c a l l e d  f o r  b i d s  €or  r e f u s e  c o l l e c t i o n  
s e r v i c e s  a t  s e v e n  g o v e r n m e n t  i n s t a l l a t i o n s  f o r  a t o t a l  o f  
4 y e a r s ,  one b a s e  y e a r  and  3 o p t i o n  y e a r s .  The  b a s e  
p e r f o r m a n c e  p e r i o d  u n d e r  t h e  c o n t r a c t  was t o  b e  1 y e a r ,  
f rom O c t o b e r  1 ,  1984 o r  t h e  d a t e  o f  a w a r d ,  w h i c h e v e r  was 
l a t e r ,  t h r o u g h  S e p t e m b e r  3 0 ,  1985 .  The a g e n c y  r e t a i n e d  
t h e  r i g h t  t o  e x t e n d  t h e  c o n t r a c t  f o r  t h e  3 o p t i o n  y e a r s .  

The  IFB d i d  no t  i n d i c a t e  w h e t h e r  t h e  b i d d e r s '  o p t i o n  
y e a r  p r i c e s  would  b e  e v a l u a t e d  f o r  p u r p o s e s  o f  making 
award .  The  s t a n d a r d  c l a u s e  p r o v i d i n g  f o r  e v a l u a t i o n  o f  
o p t i o n  p r i c e s ,  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR), 
S 52.217-5 ,  4 8  C . F . F .  6 52.217-5 ,  was s e t  o u t  i n  t h e  I F R  
a s  o n e  of  a l i s t  o f  FAR c l a u s e s  w h i c h ,  i f  marked  w i t h  a 
c h e c k ,  were i n c o r p o r a t e d  i n  t h e  I F R ;  t h e  c l a u s e ,  however ,  
was not  c h e c k e d .  N e v e r t h e l e s s ,  t h e  a g e n c y  e v a l u a t e d  t h e  
s e v e n  b i d s  r e c e i v e d  on t h e  b a s i s  o f  t h e i r  a g g r e g a t e  p r i c e s  
f o r  t h e  b a s e  and o p t i o n  y e a r s .  R e l i a b l e  was t h e  low b i d -  
d e r  o n  t h e  b a s i s  o f  i t s  a q g r e g a t e  b i d  f o r  t h e  4 y e a r s .  

B e f o r e  award  was made t o  R e l i a b l e ,  t h e  a g e n c y  
c a n c e l e d  t h e  s o l i c i t a t i o n .  T h e  a g e n c y  s t a t e s  t h a t  i t  
i n t e n d e d  t o  e v a l u a t e  b o t h  b a s e  and  op t ion  y e a r  p r i c e s ,  b u t  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  i n a d v e r t e n t l y  f a i l e d  t o  mark 
t h e  E v a l u a t i o n  o f  O p t i o n s  c l a u s e  t o  i n c o r p o r a t e  i t  i n  t h e  
I F B .  The  a g e n c y  a r g u e s ,  and  B P I  agrees ,  t h a t  t h e  f a i l u r e  
t o  i n d i c a t e  w h e t h e r  o p t i o n  p r i c e s  would b e  e v a l u a t e d  
c r e a t e d  an  a m b i g u i t y  i n  t h e  I F B  wh ich  may h a v e  m i s l e d  
p o t e n t i a l  b i d d e r s  and  d i s c o u r a g e d  them f rom c o m p e t i n g .  
The  a g e n c y  m a i n t a i n s  t h a t  i n  v i e w  o f  t h e  l a r g e  b u s i n e s s  

- l /  B F I  f i l e d  i t s  p r o t e s t  c h a l l e n g i n g  award  t o  R e l i a b l e  
u n d e r  t h e  o r i g i n a l  IFR b e f o r e  t h e  a g e n c y  c a n c e l e d  t h e  
s o l i c i t a t i o n .  C a n c e l l a t i o n  o f  a s o l i c i t a t i o n  g e n e r a l l y  
r e n d e r s  a c a d e m i c  a p r o t e s t  a g a i n s t  award u n d e r  t h e  
s o l i c i t a t i o n .  P e t r a l l o y  C o r p o r a t i o n  d / b / a  F a c t e c h  
Company, B-212592,  S e p t .  2 1 ,  1 9 8 3 ,  83-2 CPD If 354. W e  
c o n c l u d e ,  h o w e v e r ,  t h a t  t h e  a c t i o n  o r i g i n a l l y  c h a l l e n q e d  
by BFI--award t o  R e l i a b l e  u n d e r  t h e  I F B - - i s  p r o p e r .  
T h e r e f o r e ,  w e  h a v e  c o n s i d e r e d  R F I ' s  p r o t e s t  on t h e  mer i t s  
a l o n g  w i t h  t h e  a g e n c y ' s  p o s i t i o n  t h a t  c a n c e l l a t i o n  was 
j u s t  i f l e d .  
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investment requi red  by the  c o n t r a c t o r  t o  perform these  
s e r v i c e s ,  an award on the  b a s i s  of j u s t  the  base per iod 
was not p r a c t i c a b l e ,  and concludes t h a t  c a n c e l l a t i o n  of 
t he  IFF3 and r e s o l i c i t a t i o n  were j u s t i f i e d  by the p re jud ice  
i t  maintains  was caused t o  p o t e n t i a l  b idders  by the  d e f e c t  
i n  the  s o l i c i t a t i o n .  

Re l i ab le  contends t h a t  t h e r e  i s  no evidence t h a t  t h e  
seven b idders  u n d e r  t h e  I F 8  were pre judiced  as a r e s u l t  of 
the  agency 's  f a i l u r e  t o  inco rpora t e  t h e  Evaluation of 
Options c l ause .  Re l i ab le  p o i n t s  ou t  t h a t  none of the 
b idde r s ,  except  B F I ,  has claimed t h a t  i t  was misled by the 
I F B ,  and ques t ions  the reasonableness  of B F I ' s  claim of 

conclusion t h a t  p o t e n t i a l  b idders  were pre judiced  by the  
d e f e c t  i n  the  I F R  is based on specu la t ion  only ,  and does 
not c o n s t i t u t e  the  compelling reason requi red  under the 
FAR,  48 C . F . R .  S 14.404-1, t o  j u s t i f y  c a n c e l l a t i o n .  

. pre jud ice .  R e l i a b l e  a l s o  contends t h a t  t h e  agency 's  

We agree  w i t h  t h e  agency t h a t  the  I F R  was ambiguous 
because t h e  eva lua t ion  of Options c l a u s e  was omit ted.  An 
I F R  m u s t  c l e a r l y  s t a t e  t he  b a s i s  on w h i c h  b i d s  w i l l  be 
evaluated €or  award. Williams Eleva tor  Co., R-210049, 
Sept .  15, 1983, 83-2 CPD qI 327. More s p e c i f i c a l l y ,  the  
r e g u l a t i o n s  provide t h a t  a s o l i c i t a t i o n  which c a l l s  f o r  
b idders  t o  s u b m i t  op t ion  p r i c e s  m u s t  s t a t e  whether t h e  
eva lua t ion  w i l l  inc lude  o r  exclude opt ion  p r i c e s .  F A R ,  
48 C.F.R. S 17.203(b). Here, due t o  omission of the  
Evaluat ion of Options c l a u s e ,  the  I F B  f a i l e d  t o  i n d i c a t e  
how b i d s  would b e  evaluated--whether based on aggregate  
p r i c e s  o r  t h e  base year  p r i c e  a lone.  

The f a c t  t h a t  a s o l i c i t a t i o n  is d e f i c i e n t  i n  some way 
does n o t  j u s t i f y  c a n c e l l a t i o n  a f t e r  b i d  opening, however, 
i f  award under the I F B  would meet the government's a c t u a l  
needs and t h e r e  is n o  showing of p re jud ice  t o  o t h e r  
bidders .  Richard Hoffman Corp., R-212775.2, Dec. 7, 1983, 
83-2 CPD 11 656. Here, t he  agency does not d i s p u t e  t h 3 t  
award u n d e r  t h e  o r i g i n a l  I F B  based on eva lua t ion  of op t ion  
p r i c e s  w i l l  s a t i s f y  the  government 's  a c t u a l  needs,  s i n c e  
R e l i a b l e ,  t he  p rospec t ive  awardee, has o f f e r e d  t o  provide 
the  r e f u s e  c o l l e c t i o n  s e r v i c e s  c a l l e d  f o r  i n  the  I F R .  

More impor tan t ly ,  w e  s ee  nothing i n  the  record t o  
support  the  agency 's  conclusion t h a t  award u n d e r  the  o r i g -  
i n a l  I F R  would p r e j u d i c e  o t h e r  b idders .  The agency 
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i t s e l f  does n o t  c o n t e n a  t h a t  a n y  o f  t h e  s e v e n  a c t u a l  b id-  
ders w o u l d  b 3  p r e j u d i c e d .  we see n o t h i n g  i n  t h e  b i d d i n g  
p d t t e r n  of t h e  s e v e n  biaaers t o  s u g g e s t  t h a t  a n y  biaaer  
was m i s l e u  b y  t h e  a m b i g u i t y  i n  t h e  s o l i c i t a t i o n  i n t o  
assu i l i iny  t h a t  o n l y  D a s e  y e a r  p r i c e s  wou id  be e v a l u a t e d .  
T h r e e  b i d d e r s  s u b i n i t t e a  l e v e l  b i a s  a n d  f o u r  s u b m i t t e d  
e s c a l a t i n y  b i d s ,  w i t h  each o p t i o n  y e a r ' s  p r i c e  i n c r e a s e d  
by  a u n i f o r m  p e r c e n t a g e .  T n e r e  t h u s  is n o  i n d i c a t i o n  t h a t  
a n y  b i d  was s t r u c t u r e u  w i t n  a low rjase y e a r  g r i c e  r e l a t i v e  
t o  t h e  o p t i o n  y e a r  : ) ~ i c e s ,  a s  w o u l d  be e x p e c t e a  i f  a 
biaaer a s s u m e u  t h a t  o n l y  i t s  base y e a r  p r ice  wou ld  be 
e v a l u a t e d .  

T h e  a g e n c y  n o t  o n l y  f a i l s  t o  a r g u e  t h a t  a n y  of t h e  
bladers were pre judicea ,  b u t  a l s o  d i s a g r e e s  w i t h  tile claim 
by B F I - - t h e  o n l y  Dimer  w h i c h  p ro tes ted  award u n a e r  t h e  
I F b - t h d t  i t  was misled by  t h e  a m D i g u i t y .  B F I  c o n t e n d s  
o n l y  t h a t  i t  w o u l d  h a v e  s u o m i t t e d  d i f f e r e n t ,  p r e s u r n a o l y  
lower, base y e a r  p r ices  h a a  i t  known t h a t  awara w o u l d  D e  
made o n  t h e  basis  o f  a g g r e g d t e  p r i ces .  b F I  h a s  o f f e r e d  
n o t n i n g  b e y o n d  i t s  bare a l l e y a t i o n ,  h o w e v e r ,  t o  e x p l a i n  
how t h e  o m i s s i o n  o f  t h e  E v a l u a t i o n  o f  O p t i o n s  c l a u s e  
r e a s o n d r > l y  c o u l d  h a v e  d f f e c t e a  i t s  base y e a r  b i a .  I n  
f a c t ,  w e  f i n d  i t  more l i k e l y  t h a t  a b i d d e r  wou ld  o f f e r  t h e  
lowest 20ssible  p r i c e  f o r  t h e  b a s e  y e a r  i f  i t  t h o u y n t  t h a t  
p r i c e  w o u l d  be t h e  o n l y  o n e  e v a l u a t e d .  I n  o u r  v i e w ,  BFI's 
s e l f - s e r v i n q  c o n t e n t i o n  t h a t  i t  w o u l d  h a v e  b i d  d i f f e r e n t l y  
i s  i n s u t f i c i e n t  t o  s u p p o r t  a f i n d i n g  of p r e j u a i c e .  S e e  
A t o  2 T y p e w r i t e r  C o . ;  A l l e n  T y p e w r i t e r  C o . ,  B-215b30.2;  
b -215830 .3 ,  F e b .  1 4 ,  1985, 85-1 CPD 11 1 9 8 .  I n  a d d i t l o n ,  
as t h e  a g e n c y  n o t e s ,  BF'I  is t h e  i n c u m b e n t  c o n t r a c t o r ,  
h a v i n g  b e e n  awaraed t h e  t w o  most r e c e n t  c o n t r a c t s  f o r  a 
t o t a l  of 5 y e a r s .  Bias u n a e r  t n e  I F b s  f o r  t h o s e  two 
c o n t r a c t s  were e v a l u a t e d  u s i n g  D o t i ?  base a n d  o p t i o n  y e a r s  
b r i ces .  Due to  i t s  e x p e r i e n c e  a s  t h e  i n c u m b e n t  con-  
t r ac to r ,  i t  seems l i k e l y  t h a t  BFI w o u l d  n a v e  a s s u m e d  t h a t  
tne a g e n c y  i n t e n a e d  LO c o n t i n u e  i t s  y r d c t i c e  of e v a l u a t i n g  
o p t i o n  y e a r  p r ices .  

I n  cases w h e r e  w e  n a v e  u p h e l a  c a n c e l l a t i o n  o f  a n  
a i l to iyuous  s o l i c i t a t i o n ,  t h e  a m o i g u i t y  a f i e c t e d  how t h e  
b idaers  h a a  b i d ,  a n d  award u n u e r  t h e  s o l i c i t a t i o n  t h e r e -  
f o r e  would hdVe r e s u l t e d  i n  p r e j u d i c e  to  some o f  the  - -  
Diaaers. Compare Uni-Con F l o o r s ,  I n c .  , 3 - 1 5 3 ~ 1 6 ,  Apr. 1 9 ,  
1Y79, 79-1 CPD 11 2 7 8  ( c a n c e l l a t i o n  is a p p r o p r i d t e  w h e r e  
I F B  is  a m b i g u o u s  r e g a r d i n g  w n e t n e r  b i d d e r s  were t o  s u b -  
m i t  s epara te  o r  l u m p  sum u i d s  a n d  bladers  c l e a r l y  wou lu  
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h a v e  o i d  d i t f e r e n t l y  nad  t h e  IE'i3 b e e n  c l e a r )  w i t h  A to  B 
T y p e w r i t e r  C o . ;  A l l e n  T y p e w r i t e r  Co., s u p r a  (award may be 
made u n d e r  IFB f o r  r e q u i r e m e n t s  c o n t r a c t  wh ich  failecl t o  
s t a t e  e x p r e s s l y  t n a t  e a c h  u n i t  p r i ce  would be  m u l t i p l i e a  
by  tne  est imated q u a n t i t y  f o r  e v a l u a t i o n  purposes,  s i n c e  
n o  biaaer snowed i t  was p r e j u d i c e d  by t h e  a m b i y u i t y ) .  
here, t h e  a g e n c y  does n o t  c o n t e n d  t h a t  a n y  of t h e  a c t u a l  
bladers was m i s l e d  a s  t o  i t s  i n t e n t i o n  t o  e v a l u a t e  o p t i o n  
y e a r  p r ices ,  a n d  BE ' I ,  t h e  o n l y  oiader  t o  claim p re jud ice ,  
has  f a i l e a  t o  e x p l a i n  i n  a n y  r e a s o n a b l e  w a y  how i t s  b i d  
was a f f e c t e d  by  t h e  a m b i g u i t y .  

'de r e c o g n i z e  t n a t  a l l o w i n g  a c o n t r a c t i n g  a g e n c y  t o  
make award aased o n  o n e  i n t e r p r e t a t i o n  of a n  a inbiyuous  
s o l i c i t a t i o n  may be i n a p p r o p r i a t e  i n  some cases, where  it 
would  create  t h e  a p p e a r a n c e  of a l l o w i n g  t h e  a g e n c y  t o  
m a n i p u l a t e  t h e  p r o c u r e m e n t  a f t e r  t h e  t a c t  a n d  se lec t  a 
c o n t r a c t o r  o n  a n  a r o i t r d r y  b a s i s .  I n  our v i e w ,  t h i s  case 
aoes n o t  p r e s e n t  t n a t  problem, s i n c e  making  award based on 
0 0 t h  oase a n a  o p t i o n  y e a r  s r ices  c l e a r l y  r e f l e c t s  t h e  
a y e n c y ' s  a c t u a l  n e e d s  for  r e f u s e  c o l l e c t i o n  s e r v i c e s  o n  a 
c o n t i n u i n g  basis  a n a  is  c o n s i s t e n t  w i t h  t h e  a y e n c y ' s  pas t  
p rac t i ce ,  w h i c h  was wel l -known t o  B F I  as t h e  i n c u m b e n t  
coritr ac t o r .  

W i t n  regard t o  t n e  c o n t e n t i o n  t h a t  p o t e n t i a l  b iaaers  
were misled by t h e  a i n b i g u i t y  i n  t h e  I F B ,  d P I  m a i n t a i n s  
t h a t  b e c a u s e  t h e  h v a l u a t i o n  of O p t i o n s  c l a u s e  was omit ted,  
i t  was n o t  c lear  t o  o the r  p o t e n t i a l  o i d d e r s  t h a t  t h e  
a g e n c y  i n t e n d e a  u l t i m a t e l y  t o  e x t e n d  t h e  c o n t r a c t  t h r o u y h  
t h e  3 o p t i o n  years .  W i t h o u t  s u c h  a n  i n d i c a t i o n  of t h e  
a g e n c y ' s  i n t e n t ,  bFI a r g u e s ,  p o t e n t i a l  b i a a e r s  m i g n t  h a v e  
b e e n  d i s c o u r a g e a  f r o n  o i d d i n g  o n  a c o n t r a c t  c o v e r i n g  t h e  
D a s e  y e a r  o n l y ,  s i n c e  t h e  s e r v i c e s  ca l l ed  f o r  u n d e r  t h e  
I F B  requi re  a s u b s t a n t i a l  c a p i t a l  i n v e s t m e n t .  

We f i n a  t h i s  a r g u m e n t  u n y e r s u a s i v e .  The  TFB i n c l u d e d  
d s t a n d a r d  c l a u s e ,  s e t  o u t  i n  FAR, 48  C . F . K .  9 52.217-9,  
w h i c h  r e s e r v e s  t o  t h e  a g e n c y  t h e  r i g h t  t o  extenc i  t h e  
c o n t r a c t  t h r o u g h  the o p t i o n  years.  By i n c l u a i n g  t h i s  
c l a u s e  i n  t h e  I F B ,  t h e  a g e n c y  g a v e  bladers  a c l ea r  i n d i c a -  
t i o n  of i t s  i n t e n t  t o  c o n s i d e r  e x t e n a i n g  t h e  c o n t r a c t  
beyond  t h e  b a s e  year.?/  O m i s s i o n  of t h e  L v a l u a t i o n  of 

- 2/ T h e  FAR c l a u s e  c o n t e m p l a t e s  t h a t  t h e  c o n t r a c t  w i l l  
s2ec i ry  d aa te  by w h i c h  t h e  a g e n c y  w i l l  n o t i f y  t h e  con-  
t rac tor  t n a t  i t  h a s  deciaed t o  e x e r c i s e  t h e  o p t i o n s .  As 
oE-I n o t e s ,  t h e  s o l i c i t a t i o n  aoes n o t  s p e c i f y  s u c h  a d a t e .  
We r e g a r d  t h i s  a s  a m i n o r  d e f i c i e n c y  w h i c h  does riot cas t  
d o u b t  o n  t h e  a g e n c y ' s  e x p r e s s e u  i n t e n t i o n  t o  r e t a i n  t h e  
r i g h t  t o  e x t e n d  t n e  c o n t r a c t  t h r o u g h  t h e  o p t i o n  y e a r s .  
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O p t i o n s  c lause c a n n o t  r e a s o n a b l y  b e  i n t e r p r e t e d  t o  make 
t h e  a g e n c y ' s - i n t e n t  a m b i g u o u s ,  s i n c e  e v a l u a t i n g  o p t i o n  
prices f o r  p u r p o s e s  o f  t h e  i n i t i a l  base y e a r  award is  n o t  
a p r e r e q u i s i t e  t o  lclter e x e r c i s i n g  t h e  o p t i o n s .  To t h e  
c o n t r a r y ,  t h e  a y e n c y  niay r e t a i n  t h e  r i g h t  t o  exercise  
o p t i o n s  w i t h o u t  e v a l u d t i n y  o p t i o n  p r ices  i n  making  t h e  
i n i t i a l  a w a r u .  - See FAk, 4b C.F.K. S S  1 7 . 2 0 3 ( b ) ,  
1 7 . 2 U 6 ( a ) ,  1 7 . 2 0 8 ( a ) ,  ( c )  . T h u s ,  w e  b e l i e v e  t h a t  p o t e n -  
t i a l  o idders  whose i n c e n t i v e  f o r  c o m p e t i n g  w d s  t n e  
p o s s i b i l i t y  t h a t  t h e  c o n t r a c t  would b e  e x t e n a e d  t h r o u g h  
t h e  o p t i o n  y e a r s  c o u l d  n o t  r e a s o n a b l y  h a v e  c o n c l u d e d ,  
basea o n  t h e  o m i s s i o n  o f  t h e  E v a l u a t i o n  of O p t i o n s  c lause,  
t n a t  t h e  a g e n c y  was u n l i k e l y  t o  e x e r c i s e  t h e  o p t i o n s .  

I n  a n y  e v e n t ,  t h e r e  is n o t h i n g  i n  t h e  r e c o r u  to  
i n d i c a t e  t h a t  a n y  p o t e n t i a l  b i d d e r s  r e f r a i n e d  f r o m  b i d d i n g  
b e c a u s e  o t  t n e  a i n b i y u i t y  i n  t h e  I F B  caused by t n e  o m i s s i o n  
o f  t h e  E v a l u a t i o n  of O p t i o n s  c l a u s e .  A l t h o u g h  t h e  a y e n c y  
s t a t e s  t h a t  t h e r e  was p r e j u d i c e  t o  p o t e n t i d l  Didciers,  i t  
h a s  n o t  e x p l a i n e d  i n  a n y  way who t h e  p o t e n t i a l  b i a d e r s  
m i g h t  be o r  how t h e y  m i g h t  h a v e  b e e n  p r e j u d i c e d .  k h i l e  
p re jua i ce  t o  p o t e n t i a l  b i d d e r s  c a n  b e  s u f f i c i e n t  t o  
j u s t i t y  c a n c e l l a t i o n ,  i n  a u r  v i e w  t n e  f i n d i n g  o t  p r e j u d i c e  
m u s t  b e  b a s e d  o n  more t h a n  t h e  a g e n c y ' s  bare s p e c u l a t i o n  
t n a t  some p o t e n t i a l  b i d d e r s  may h a v e  b e e n  mislea i n  some 
u n s p e c i f i e d  way. C f .  J a c k s o n  i i a r i n e  Co., B-212882, 
b - ~ 7 2 a a 2 . 2 ,  Hpr. 1 0 ,  19b4 ,  84-1 CPD 11 402 ( a g e n c y  r e a s o n a -  
b l y  c o n c l u d e d  t h a t  p o t e n t i a l  b i d d e r s  may h a v e  b e e n  
a i s c o u r a g e d  from b i a a i n g  utiaer d e f e c t i v e  I F B  w h e r e  o n l y  
two D i d s  were r e c e i v e u  i n  r e s p o n s e  t o  2 1  i n v i t a t i o n s  s e n t  
o u t  r>y a g e n c y ) ;  Uoug L e n t ,  I n c . ,  B-2U4287.2,  J u n e  21 ,  
1983,  b3-2 CPD 11 9 ( a y e n c y  r e a s o n a b l y  d e t e r m i n e d  t h a t  
p o t e n t i d l  D i a u e r s  were p r e j u d i c e d  b y - a e f e c t i v e  s p e c i f i c a -  
t i o n  i n  l i g n t  o f  p ro t e s t  f i l e d  by a p o t e n t i a l  o i d a e r  who 
Mas p r e c l u d e d  f r o m  c o m p e t i n g  because o f  d e f e c t i v e  speci-  
f i c a t i o n )  . 

Here, t h e  a g e n c y  h a s  n o t  e laoora ted  a t  a l l  o n  t h e  
r a t i o n a l e  f o r  i t s  c o n c l u s i o n  t h a t  2 o t e n t i a l  b i ade r s  w o u l d  
be p re jud icea .  I n  olrr v i e w ,  b a s i n g  c a n c e l l a t i o n  of t h e  
IE'b o n  s u c h  a c o n c l u s o r y  f i n d i n g  by t h e  a g e n c y ,  s t a n a i n g  
a l o n e ,  e f f e c t i v e l y  would  n u l l i f y  t h e  r e q u i r e m e n t  f o r  a 
showing  of p r e j u d i c e ,  s i n c e ,  i n  a l i  cases i n v o l v i n y  d e t ' i -  
c i e n t  s o l i c i t a t i o n s ,  soiue p o t e n t i a l  D i d d e r  c o n c e i v a b l y  
m i y h t  h a v e  b e e n  mislea o r  otherwise p r e j u d i c e d .  T h e  
r e q u i r e m e n t  f o r  a s h o w i n g  o f  p r e j u d i c e  t o  s u p p o r t  a n  
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5-2  17073;  P-2  18 13 1 

a g e n c y ' s  d e c i s i o n  t o  c a n c e l  i s  based  on t h e  s e r i o u s  con- 
sequences o_f c a n c e l i n g  a s o l i c i t a t i o n  a f t e r  b i d  open ing .  
S u c h  a c a n c e l l a t i o n  t e n d s  t o  d i s c o u r a g e  c o m p e t i t i o n  
b e c a u s e  i t  r e s u l t s  i n  makinq a l l  b i d s  p u b l i c  w i t h o u t  
award,  w h i c h  is  c o n t r a r y  t o  t h e  i n t e r e s t s  of  t h e  low 
b i d d e r ,  and b e c a u s e  r e j e c t i o n  o f  a l l  b i d s  means t h a t  
b i d d e r s  have expended r e s o u r c e s  i n  p r e p a r a t i o n  of t h e i r  
b i d s  w i t h o u t  t h e  p o s s i b i l i t y  o f  a c c e p t a n c e .  -- S e e  G A F  
Carp.; Minnesota  Mining and Manufac tu r ing  Co., 53 Comp. 
G e n .  586,  591-592 ( 1 9 7 4 ) ,  7 4 - 1  C P D  (1 68. 

We f i n d  t h a t  t h e  agency  h a s  n o t  shown t h a t  award 
under  t h e  o r i g i n a l  IFB would  f a i l  t o  meet t h e  g o v e r n m e n t ' s  
needs  o r  would r e s u l t  i n  p r e j u d i c e  t o  o the r  b i d d e r s .  We 
t h e r e f o r e  c o n c l u d e  t h a t  award under  t h e  o r i g i n a l  I F B  based  
on t h e  b i d d e r s '  a g g r e g a t e  p r i c e s  fo r  t h e  b a s e  and o p t i o n  
y e a r s  would  be p r o p e r .  By s e p a r a t e  l e t t e r  t o  t h e  con- 
t r a c t i n g  agency ,  w e  a r e  recommending t h a t  t h e  IFB be r e i n -  
s t a t e d  and award be made t o  R e l i a b l e  a s  low b i d d e r ,  i f  
t h a t  f i r m ' s  b i d  i s  found r e s p o n s i v e  and t h e  f i r m  
r e s p o n s i b l e .  

I n  v i ew of o u r  c o n c l u s i o n  t h a t  award under  t h e  I F B  is  
p r o p e r ,  w e  s u s t a i n  R e l i a b l e ' s  p r o t e s t  a g a i n s t  c a n c e l l a t i o n  
of  t h e  IFB and deny RFI's p r o t e s t e r  a g a i n s t  award t o  
Re1 i a b l e .  

R e l i a b l e  a l s o  c l a i m s  t h e  cos t s  o f  p r e p a r i n g  i t s  b i d  
and p u r s u i n g  t h e  p r o t e s t  u n d e r  s e c t i o n  2 1 . 6 ( d )  o f  ou r  B i d  
P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. 5 2 1 . 6 ( d )  ( 1 9 8 5 ) ) .  O u r  
r e g u l a t i o n s  p r o v i d e ,  however,  t h a t  w e  w i l l  not award s u c h  
c o s t s  t o  a success fu l  p r o t e s t e r  w h e r e  we recommend t h a t  
t h e  c o n t r a c t  be awarded to  t h e  p r o t e s t e r  and t h e  p r o t e s t e r  . 

r e c e i v e s  t h e  award. Bid P ro te s t  R e g u l a t i o n s ,  S 2 1 . 6 ( e ) .  
Here, w e  recommend t h a t ,  i f  o t h e r w i s e  p r o p e r ,  award be 
made t o  R e l i a b l e .  C o n s e g u e n t l v ,  we w i l l  not c o n s i d e r  
R e l i a b l e ' s  c l a i m  u n l e s s  t h a t  f i r m  does not r e c e i v e  t h e  
award. 

ComptrQller G e n e r a l  
of t h e  Un i t ed  S t a t e s  
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